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CHAPTER II 

LITERATURE REVIEW 

A. The Liability of The Captain 

A liability is defined as a company's legal financial debts or obliga-

tions that arise during the course of business operations. Liabilities are set-

tled over time through the transfer of economic benefits including money, 

goods or services. Recorded on the right side of the balance sheet, liabilities 

include loans, accounts payable, mortgages, deferred revenues and accrued 

expenses.
17

 

The carrier or transportation is people who bind themselves in char-

teragreements according to time or according to voyage as well as other 

agreements for arranging the transportation of people.
18

 An agreement for 

transportation obligates the carrier for safeguarding passengers from the time 

of boarding until the time of disembarking from the ship and also a mutual 

agreement between the carrier and the sender, where the carrier binds him-

self to carry out the transportation of goods and / or people from a certain 

place to the destination safely. The carrier or transport in water is the activity 

of transporting and / or transferring passengers and / or goods by boat.
19

 

                                                           
17
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Collision Under Indonesian Maritime Law”, online published, international journal of current re-

search, vol 8, universiti utara Malaysia, p.3. 
18

 Sendy Anantyo 2012, “Pengangkutan Melalui Laut” Diponegoro Law Review, Volume 1, Nomor 4, 

p.5. 
19
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The carrier is responsible for the safety and security of passengers 

and / or goods that are removed,
20

 or to render compensation for losses re-

sulting from injuries which befall passengers in connection with the trans-

portation, except if there is proof that such injury is the result of an event un-

able to be prohibited or prevented, or resulting from the passenger's own 

mistake or error. If those injuries are the cause of death, then the carrier is 

obligated tocompensate for the suffering husband or wife, children and par-

ents of that passenger.
21

 

The captain in this case is carrier or transporter because the captain is 

employed by a transport company or individual to carry out the duties of the 

carrier. Captain or the skipper is one of the crew who became supreme lead-

er in ship and have the authority and responsibilities in accordance with the 

provisions of the legislation.
22

 The captain is responsible to carry a ship on a 

shipping from one port to another port safely. The responsibility includes the 

safety of all passengers or goods on board. 

Policies of the captain that needs to be implemented are 1. traffic 

procedures, 2. shipping lanes, 3. route systems, 4. ship traffic shipping areas, 

and 5. navigation aids.
23

 The reason is, when sailing the skipper reports any 

information through the Beach Radio Station (SROP) which can minimize 

                                                           
20

 Article 40 paragraph 1 in Law no. 17 of 2008 on Shipping 
21

 Article 522 in Law of Commercial Code Book II Rights And Obligations Arising From Shipping 
22

 Article 1 paragraph 41in Law no. 17 of 2008 on Shipping 
23

 Article 117 in Law No. 17 of 2008 on Shipping 
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the potential for having accidents. The captain must pay attention to the safe-

ty of the passengers, the safety equipment on board, managing his ship 

properly according to shipping procedures / rules, making seaworthy ships, 

responsible for shipping safety, responsible for the safety of the crew on 

board, comply with the orders of the shipowner as long as it does not deviate 

from the applicable laws and regulations.
24

 

The carrier must also fulfill the safety and security of the passengers, 

and the right to be responsible when passengers become victims due to sink-

ing ships.
25

 The law of shipping has also stated in article 40 which also ex-

plained that a carrier has responsibility for the safety of passengers and pro-

vides compensation for goods and passenger that have been registered.
26

 Sea 

transport company is responsible for the consequences caused by the opera-

tion of the ship, including destroyed, lost, or damage to the goods transport-

ed, so it was the passengers who are entitled to reimbursement for the goods, 

and the carrier is also obliged to register insurance as its responsibilities as 

referred to in paragraph (1) and carry out basic public passenger protection 

insurance in accordance with the provisions of the legislation.
27

 

The fact is when accident in marine transportation happened, the so-

ciety is not yet fully understand their rights, and therefore when there is an 

                                                           
24
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25

 Barmawi, Jenny, 2002, Penelitian tentang tanggung jawab terbatas sebagai sarana perlindungan 

bagi penyedia jasa dan pengguna jasa dalam pengangkutan laut di Indonesia, p.54. 
26
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accident the people just let go of what happened to him until the government 

just ignored it.
28

 It is because the users of the marine boat are poor people 

who have not been legally literate, so most victims just surrender and do not 

do any lawsuits.
29

 

The carrier in maritime transport is responsible for the consequences 

caused by the operation of the ship, including destroyed, lost, or damaged of 

the goods transported. It is not only items/goods that are lost or damaged. 

Passengers who experience death due to maritime transportation accidents 

are entitled to be reimbursed for their goods and are given compensation.
30

 

Therefore if referring to the existence of the Act, the improvement efforts 

for maritime transportation services should begin with designing more in-

volvement and accommodating the interests of passenger.
31

  

When accident happened, only the passengers who had a ticket and 

have been registered in the ship manifest have received compensation. 

Meanwhile, if passengers did not have the ticket and were not registered in 

the ship manifest, they did not receive compensation of damages related to 

the accident. However, Government Regulation Number 20 Year 2010 pro-

                                                           
28
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vides a limitation of responsibility, which is limited to what is agreed be-

tween the carrier and passengers stated on the ticket. Most passenger tickets 

are written in clauses, namely "the company is not responsible for the dam-

age or loss of objects carried by passengers."
32

 

B. The Liability of Shipowner 

In each law made by the legislator, a number of principles usually 

underlie the issuance of the law. The principle of law is the basic of legal 

regulations on the basis of two reasons, first, the principle of law is the 

broadest foundation for the birth of a legal regulation. Second, the principle 

of law contains ethical guidance; the legal principle is like a bridge between 

legal regulations and social ideals and an ethical view of the society.
33

 

Based on article 477 on Commercial Code, it is explained that the li-

ability of the carrier is responsible for losses caused by the late delivery of 

the goods transported, unless proven that the delay was caused by a disaster 

which could not be prevented or avoided.
34

 

There are also several principles of liability of the carrier, including; 

1) The principle of fault liability 

According to this principle, every carrier who makes a mistake 

in carrying out transportation must be responsible for paying 
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compensation for any losses arising from the mistake. Onus of 

proof is on the injured party not on the carrier. 

2) The principle of presumption of liability 

According to this principle, each carrier is considered to be 

always responsible for any losses arising from the transportation 

carried out. But if the transporter can prove that he is innocent, 

then its released from the obligation to pay compensation. 

3) The principle of absolute / strict liability 

According to this principle, each carrier is considered to be 

always responsible for paying for any losses arising from the 

transportation carried out without the obligation to prove the 

presence or absence of a carrier error. 

There also legal principles on the law transport. The principle of public 

is the legal basis of transportation that is valid and useful for all parties, 

namely parties in transportation, third parties who have an interest in trans-

portation, and the government, while the principles of a civil nature are the 

legal basis of transportation which only applies and is useful to both parties 

in the transportation of commerce, namely the transporter and passenger or 

shipper.
35

 

                                                           
35
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Shipowner is an individual or company that owns a ship and fulfill 

the regulations and applicable laws, so that it can claim that the ship belongs 

to an individual or company. Shipowner have to fulfill the requirements of 

ship safety, prevention of water pollution from ships, manning, load line, 

loading, welfare and health of the crew of the passenger, the legal status of 

ships, safety management and the prevention of pollution from ships, and 

safety management sailing in certain waters.
36

 

Shipowners can also be said to be business entities or private compa-

nies that fulfill desires of consumers, because it is an individual person or a 

company, in the form of a legal or non-legal entity established and domiciled 

or engaged in activities within the legal territory of the Republic of Indone-

sia, conducting various kinds of business activities in the economic sector 

through contracts, both individually and collectively.
37

 

A shipowner must meet the requirements of ship safety, prevention 

of water pollution from ships, manning, load line, loading, welfare and 

health of the crew of the passenger, the legal status of ships, safety manage-

ment and the prevention of pollution from ships, and safety management 

sailing in certain waters.
38

 Shipowners are also entitled to know the safety 

conditions of the ship, a state of the vessel that meets the requirements of 

materials, construction, building, machinery and electrical, stability, and the 

                                                           
36

 Article 1 paragraph 33 in Law No. 17 of 2008 on Shipping 
37
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38
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arrangement of equipment including auxiliary equipment and radio appa-

ratus, electronic ship, as evidenced by a certificate after inspection and test-

ing. 

C. The Rights and Obligation Passenger 

Passengers can be interpreted as someone (individual) and one com-

pany (group) that uses transportation services for a particular trip by issuing 

some money in return for transporters; in other words they can be defined as 

people who have bought tickets, meaning people traveling using transporta-

tion equipment provided by the transporting party or commercial company 

and are bound by a contract and agreement with the carrier stated or accord-

ing to the ticket with the carrier during the trip.
39

 

Basically, there are two parties in maritime transportation activities, 

namely the carrier in this case is a company shipping PT. Pelni Bulukumba / 

KM Lestari Maju and the consumer to use the services of maritime trasporta-

tion or passengers.
40

 The parties are bound by an agreement, namely the 

transport agreement. Benefit is the case with an agreement which is a mani-

festation of a legal relationship that is civil in nature; it contains rights and 
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40
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obligations that must be carried out and fulfilled, commonly known as 

"achievement."
41

 

In terms of the rights of other passenger ships when using sea trans-

portation, both sea transportation and crossing transportation. There are sev-

eral rights of passenger ships as follows; 

1. The Right in Form Discount Price of Ticket for The Elderly, Civil 

Servants and Toddlers
42

 

2. The Right To Get Insurance Accident
43

 

3. The Right to Obtain a Great Trasportation
44

 

4. The Right to Get Health and Medicine Facilities
45

 

5. The Right of Special Facilities for Disabilities
46

 

6. The Right to Get Life Jacket and Other Safety Equipment
47

 

7. The Right to Freedom From Smoke of Cigarette
48
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8. The Right to Get Compensation
49

 

9. The Right to Get Compensation When The Ship’s is Late
50

 

10.  The Right to Get a Good Services in Port
51

 

There are rights, and of course there are obligations. Some of these 

rights certainly cannot be collected by passengers as long as their obligations 

have not been fulfilled. One of the most substantial obligations is that every 

passenger must buy a ticket according to the price. Without a ticket, passen-

gers would not be allowed to board the ship
52

 and of course do not get any 

right. 

D. Insurance  

Compensation caused by an accident is the consumer's right because 

every time buying a ticket it includes insurance. The value of compensation 

for the sea is so small that it does not suit the victims' suffering. The provi-

sion of consumer benefits does not erase the authority of consumers to use 
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civil sea transport.
53

 In the accident, only the passenger who has a ticket and 

has been registered in the ship manifest has received compensation. While 

passengers who do not have a ticket do not get compensation or compensa-

tion related to the accident.
54

 

PT. Jasa Raharja (Persero) provides basic protection to the communi-

ty through social insurance programs, namely Public Transport Passenger 

Accident Insurance implemented under Law No. 33 of 1964 on Passenger 

Accident Insurance Funds. The victims who are entitled to compensation are 

every legitimate passenger from a public passenger transportation who has a 

personal accident, which is caused by the use of public transportation 

equipment, as long as the passenger concerned is in the transport, that is 

when riding from the departure point to dropping off at the destination.
55

 

Mandatory legal relationship to accident insurance is created between 

the passenger funding contributions and the fund's authority. Each passenger 

legitimate public vehicles, trains, national airline company and ship of a na-

tional shipping / shipping company, are required to pay dues through entre-
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preneur / owner in question to cover the financial result due to accidents pas-

sengers.
56

 

Insurance or coverage is an agreement, whereby an insurer binds 

himself to an insured by receiving a premium (premi), to provide reim-

bursement to him for a loss, damage or loss of expected benefits, which he 

may suffer because of an unspecified event in general
57

; insurance is also di-

vided into 2, namely; 

1. Life Insurance 

The closing of coverage to pay a certain amount of 

compensation due to death or permanent life of a person within 

the period of coverage. In life insurance, the insurer receives 

the premium from the insured and if the insured dies, then the 

compensation (money insured) is paid to the heir or someone 

appointed in the policy as the recipient of compensation.
58

 

2. Losses Insurance 

The closing of coverage for losses due to damage or de-

struction of the insured property because of the causes or the in-

sured event. In loss insurance, the insurer receives the premium 
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from the insured and if there is damage or destruction of the in-

sured property, the compensation will be paid to the insured.
59

 

The value of compensation paid or get insurance for victims of acci-

dents of ships has been regulated by the ministry of finance decree.
60
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