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ABSTRACT    

Direct appointment is one method in the procurement of goods and/or services which 

is commonly used by State Owned Enterprises. This research aimed to analyze the provision 

on the direct appointment by State Owned Enterprises in procurement of goods and/or 

services. The types of this research is normative legal research by analyzing the secondary 

data resources descriptively and qualitatively. The direct appointment by the State-Owned 

Enterprises is regulated in the Ministry Regulation of State Owned Enterprises No. PER-

05/MBU/2008 juncto Ministry Regulation of State Owned Enterprises No. PER-

15/MBU/2012 on General Guidance for Implementation of Procurement of Goods and/or 

Services State-Owned Enterprises. It is found that there are differences on the direct 

appointment by government and the direct appointment by State Owned Enterprises. The 

differences lied on the process and the principles. Unfortunately, that provision is contrary to 

the Law No. 5 of 1999 on Prohibition of Monopoly Practice and Unfair Business 

Competition, especially Article 19 letter d on discrimination and 22 on conspiracy. On that 

case, the legal principle of Lex Superior derogat Legi Inferior is applied. So, the application 

of Law No. 5 of 1999 as the higher regulation has to be prioritized. Besides, the Ministry 

Regulation of State Owned Enterprises No. PER-05/MBU/2008 was not mandated by the 

Law which explicitly explain that formulation of such regulation is not based on the unfair 

business competition. 
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A. BACKGROUND 

In the effort to realize people economic prosperity, the government has 

duty to allocate, regulate, and manage all of the resources and all of the 

production factors which exist in the state. Therefore, the state establishes 

enterprise which is known as State Owned Enterprises,
1
 in which the 

enterprises have function to manage all of the resources and production factors 

which exist in the state, for economic prosperity of the people. 

The procurement in the state-owned enterprise can done through several 

methods, one of them that need to be discussed is the direct appointment. The 

State-Owned Enterprises is allowed to conduct direct appointment in 

procurement of goods and/or services in its scope emerge a question whether 

the State-Owned Enterprises conduct direct appointment the providers in the 

procurement of goods and/or services violate the provision in Article 19 letter 

d and also Article 22 of Law No. 5 of 1999 on Prohibition of Monopolistic 

Practices and Unfair Business Competition. The direct appointment gives the 

impact in the procurement of goods and/or services where that matter will 

remove the essential of the business competition in giving the offer of goods 

and/or services needed in the procurement of goods and/or services by the 

State-Owned Enterprises. 

B. RESEARCH PROBLEMS 

1. How is the regulation on the direct appointment to the state-owned 

enterprise in the procurement of goods and/or services by the government? 

2. How is the legal status of direct appointment by state owned enterprise in 

the procurement of goods and/or servicesagainst the business competition 

law? 

C. OBJECTIVES AND BENEFIT OF RESEARCH 

The objectives of this research are as follows: 
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1. To analyze the regulation on the direct appointment to the state-owned 

enterprise in the procurement of goods and/or services by the government. 

2. To analyze the legal status of direct appointment by state owned enterprise 

in the procurement of goods and/or services against the business 

competition law whether it is contrary to the business competition law or 

not. 

The benefits are as follows: 

1. Theoretical benefit which is giving detail and clear information on the 

direct appointment by State Owned Enterprises in the procurement of 

goods and/or services reviewed from the general procedure of 

procurement of goods and/or services and the perspective of business 

competition law. 

2. Practical Benefit as the reference in the relevant field of study and give 

clear information to public society about direct appointment by State 

Owned Enterprises in the procurement of goods and/or services. 

D. LITERATURE REVIEW 

1. State Owned Enterprises 

State Owned Enterprises was established as an implementation of the 

state's obligation to give prosperity to its people. Building a strong economic 

structure, through fair and ethical business, is one way to achieve that welfare. 

Because it is not possible to directly run a business, then State Owned 

Enterprises is an option by placing capital of state in it.   

According to Article 1 point 1 of Law No.19 of 2003 on state Owned 

Enterprises, Owned Enterprises is defined as a company that owned by state. 

The general definition of State Owned Enterprises means an entity, the capital 

of which is in part or in whole owned by the state through direct participation 

that is derived from the state’s separated assets. Stated owned enterprise is one 

of the economic actors in the national economic system, besides private 

business entity and corporation. State Owned Enterprises comes from 



contribution in Indonesian Economy which has role to produce many goods 

and/or services in order to achieve the people welfare. 

2. The Procurement of Goods and/or Services 

According to Indra Bastian, the procurement of goods and or services is 

the acquiring of goods, service, and company work by certain way and time, 

which result the best value for the company. 
2
  In addition, according to 

Marbun, procurement of goods and/or services is an effort to get the wanted 

goods and/or services based on the logic and systematic thinking following the 

prevailing norms and ethics based on the basic procurement method and 

process.   

Based on the above definitions, it can be concluded that the procurement 

of goods and/or services is an activity to obtain or realize the wanted goods 

and/or services based on the prevailing law by the certain method and time 

and implemented by the parties who have ability in conducting the 

procurement process. 

3. Direct Appointment in the Procurement of Goods and/or Services 

Essentially, procurement of goods and/or services is effort of party of 

user to obtain or realize the goods and/or services that wanted, by using 

certain method and process in order to get agreed price, time, and other 

agreements.
3
  Generally, the direct appointment in the procurement of goods 

and/or services is regulated by the President Regulation No. 54 of 2010 on the 

Procurement of Goods and/or Services State-Owned Enterprises which 

already amended four times and lately amended by President Regulation No. 4 

of 2015. According to Article 1 point 31 of the President Regulation No. 54 of 

2010, Direct Appointment is a method of selecting the goods and/or services 

Provider by appointing directly 1 (one) provider of the goods and/or services.  

4. Unfair Business Competition 
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In the Dictionary of the Indonesian Language of the Language Center, 

the word competition comes from the basic word "competitiveness" which 

means to race or (overcoming, formerly preceding) or attempting to pay 

attention to the benefits of each of the individuals or legal entities in the field 

of trade, production and so forth.
4
 While according to the Black Law 

Dictionary, the competition is “contest of two rivals, the effort of two or more 

parties, acting independently to secure the business of a third party by the 

effort of the most favorable term: also, the relations between different buyers 

or different sellers which result from this effort. It is the struggle between 

rivals for same trade at the same time; the act of seeking or endeavoring to 

gain what another is endeavoring to gain at the same time the term implies the 

idea of endeavoring by two or more to obtain the same object or result.”
5
 

5. Rule of Reason and Perse Illegal 

Rule of Reason and Perse Illegal Approach has been applied to assess 

whether a certain action of business actor violate the Antimonopoly Law. The 

rule of reason is an approach used by Business Competition Supervisory 

Commission to make evaluation regarding the impact of agreement or certain 

business activity in order to determine whether the agreement or that such 

activity are  inhibiting or supporting competition.
6
 The application of the rule 

of reason, among others, can be seen from the sound of the provisions of the 

Act No. 5 of 1999 which states the word "can result" and / or "reasonably 

suspected". In this context it shows deep research whether an action cause 

monopoly which make losses in competition.
7
  

E. RESEARCH METHOD 
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The type of this research is a normative legal research which means the 

research is conducted based on the existing library materials. This research 

also used statute approach and case approach. The main data used in this 

research are legal materials which consist of primary legal materials, 

secondary legal materials, tertiary legal materials, as well as the non-legal 

materials which support the analysis in this research, they are such as the 

statistic, infographic, table, and other non-legal documents. Those data were 

collected through the library research. Then the data is analyzed through 

prescriptive and qualitative analysis to determine whether the direct 

appointment as a method of procurement of goods and/or services in the state-

owned enterprise is violating the business competition law or not.  

F. FINDING AND ANALYSIS 

1. Regulation on the Direct Appointment to the State-Owned Enterprises in 

the Procurement of Goods and/or Service 

The direct appointment as one method to conduct the procurement of 

goods and/or service. The direct appointment is regulated in President 

Regulation No. 54 of 2010 because it is the part of the procurement of goods 

and/or services. According to that such regulation of goods and/or services 

using the direct appointment method can be explained through the following 

chart: 

Figure 1. Direct appointment of Goods and/or Service by the Government 



 

Based on the above figure, we can see that the direct appointment is 

started by inviting one of the provider of goods and/or services with 

qualification process to that such provider of goods and/or services. If the 

qualification document of goods and/or services does not pass the 

qualification, the procurement has to be done by inviting the other provider of 

goods and/or services. In terms of direct appointment, it cannot neglect the 

offer where if there is no deal between the procurement unit service with the 

provider of goods and/or services, the procurement unit service has to invite 

the other providers to conduct the offer until the procurement unit service 

finds deal of price and specification of goods and/or services. 

Direct appointment to 1 (one) of provider goods/construction work/other 

services can be done in terms of:
8
 

1. Certain condition; and/or 

2. Special goods procurement / special construction work / other special 

services. 

Based on the above explanation, of course the procurement of goods / 

services with direct appointment cannot be immediately done, because there 

are conditions that must be met. Procurement of goods or services using direct 

                                                      
8
 Article 38 of President Regulation No. 54 of 2010 

Procurement 

Service Unit 

Provider of 

Goods and 

Services 

1. Invite 

 

2. Submit Qualification Documents 

Qualified 

Provider of 

Goods and 

Services 

Procurement 

Service Unit 

Submit Offer 

Evaluation 

and 

Negotiation 

Not 

Qualified Invite Other 

Provider of 

Goods and 

Services 

Determine 

the 

provider 

based on 

evaluation 

and 

Procurement Service 

Unit announce to the 

public 

Commitment Maker’s Officer issue the Letter 

of Provider of Goods/Service Appointment 

and prepare the contract process 

 
Source: President Regulation No. 54 of 2010 and its amendment (arranged by author) 

 



appointment method must be based on legal reasons as set forth in Article 38 

paragraph (4) of President Regulation No. 54 of 2010.  

The procurement of goods and/or services of government should be based 

following principles:
9
 

1. Efficient; 

2. Effective; 

3. Transparent; 

4. Opened; 

5. Competitive; 

6. Fair/not discriminative; 

7. Accountable. 

Regarding to the procurement of goods and/or services in the environment 

of State Owned Enterprises, it did not have significant differences with the 

procurement of goods and/or services in the environment of government. In 

the procurement of goods and/or services in the environment of State Owned 

Enterprises, Ministry of State Owned Enterprises has issued Ministry of State 

Owned Enterprises Regulation No. 5 of 2008 on the Procurement of Goods 

and/or Services of State Owned Enterprises.  

According to the Article 5 paragraph (2) of the above regulation, the direct 

appointment is the procurement of goods and/or services which done by 

appointing one provider of goods and/or services or through beauty contest. 

The process of direct appointment based on the above regulation can be 

explained by the following figure: 

Figure 2. Direct Appointment in State Owned Enterprises 
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Source: State Owned Enterprises Ministry Regulation No. 5 of 2008 juncto Ministry of State 

Owned Enterprises Regulation No. 15 of 2012 on General Guidance of Procurement of Goods 

and/or Services by State Owned Enterprises 

The direct appointment by State Owned Enterprises is only able to be done 

if fulfill minimum 1 (one) of the following requirements:
10

 

1. The goods and/or services which are needed for the main performance 

of company and the existence cannot be postponed (business critical 

asset);  

2. The intended goods and/or services provider are the only one (specific 

goods);  

3. Knowledge intensive goods and/or services where to use and maintain 

that product need the continuity of knowledge of Goods and/or 

Services Providers;  

4. If the implementation of Procurement of Goods and/or Services by 

using the method as referred to in Article 5 paragraph (2) letters a and 

b has been done twice but the bidder or direct election does not meet 

the criteria, or no party will participate in the auction or direct election, 

even if the provisions and the conditions have met fairness; 

5. Goods and services owned by intellectual property rights holders (IPR) 

or those who have warranty from the Original Equipment 

Manufacture;  
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6. Emergency handling for security, community safety, and corporate 

strategic assets;  

7. Goods and services which are repeat orders as long as the offered price 

is profitable by not sacrificing the quality of goods and/or services;  

8. Emergency handling due to natural disasters, both local and national;  

9. Advanced goods and/or services that are technically a unit which 

cannot be separated from work that has been carried out previously; 

10. Goods and services providers are State Owned Enterprises, State 

Owned Enterprises subsidiaries or State-Owned Enterprises affiliated 

companies, as long as the needed goods and / or services are their own 

products or services, and throughout quality, price and purpose can be 

accounted for, and possible in sectoral regulations;  

11. Procurement of goods and/or services in a certain amount and value 

determined by the Board of Directors by first obtaining approval from 

the Board of Commissioners. 

If we look specifically, there is differences between direct appointment by 

the State-Owned Enterprises and the direct appointment by the government, 

that is where in the direct appointment by State Owned Enterprises there is no 

submission of the qualification documents by the providers of goods/ services 

to the committee of procurement. Of course, if we look from the business 

competition law perspective, that matter close the other opportunity of other 

company which run business in the same field to join and compete in the same 

market.  

In addition, in the amendment of the above regulation, State Owned 

Enterprises Ministry Regulation No. 15 of 2012 has given one requirement 

which is requirement of the provider of goods/services has to be State Owned 

Enterprises, State Owned Enterprises subsidiary, or State Owned Enterprises 

affiliated company as long as the goods/services that procured is the product 

or services of that State Owned Enterprises, State Owned Enterprises 

subsidiary, State Owned Enterprises affiliated company, and/or small and 



micro business as long the quality, price and the purpose can be accounted for, 

and possible in sectoral regulations. That provision causes the discrimination 

against the other business actor which run business in the same field in tender.   

Table 1. Differences between Principles of Procurement of Goods and/or Services by 

Government and by State Owned Enterprises 

No. Principle 

Principles of Procurement of 

Goods and/or Service by 

Government 

Principles of Procurement of Goods 

and/or Service by State Owned 

Enterprises 

1 Efficiency ✓ ✓ 

2 Effective ✓ ✓ 

3 Competitive  ✓ ✓ 

4 Openness ✓ ✕ 

5 Transparent ✓ ✓ 

6 Fair and Not Discriminative ✓ ✓ 

7 Accountable ✓ ✓ 

Source: Marisi P. Purba, 2014, Pengadaan Barang dan Jasa State Owned Enterprises, 

Yogyakarta, Graha Ilmu, p. 29 (rearranged) 

Regarding the basic principles of procurement of goods by State Owned 

Enterprises, there is one difference between the principle of procurement of 

goods and/or services by State Owned Enterprises and the principle of 

procurement of goods and/or services by the government, where there is no 

open principle in the procurement of goods by State Owned Enterprises. Open 

principle means that Procurement of Goods / Services can be followed by all 

Goods / Services Providers who meet certain requirements / criteria based on 

clear terms and procedures.
11

 The absence of open principle indicates that the 

procurement of goods by State Owned Enterprises can be done in closed 

manner which will lead to discrimination. 
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2. The Legal Status of Direct Appointment by State Owned Enterprises in 

the Procurement of Goods and/or Service against Business Competition 

Law 

Direct appointment by State Owned Enterprises is regulated in the State-

Owned Enterprises Ministry Regulation No. PER-05 / MBU / 2008 

concerning General Guidelines for Procurement of Goods and/or Services of 

State Owned Enterprises that have been amended by the State-Owned 

Enterprises Ministry Regulation No. PER-15 / MBU / 2012. Based on these 

regulations there are two things that need to be observed, namely the material 

aspects and formal aspects of the formation of these rules from the perspective 

of business competition.
12

 Substantially (material), the State-Owned 

Enterprises Ministry Regulation No. 5 of 2008 is basically contrary to Article 

19 letter (d) and Article 22 of Law No. 5 Year 1999.  

Article 19 letter (d) states that business actors are prohibited from carrying 

out one or several activities, either alone or together with other business 

actors, which can result in monopolistic practices and or unfair business 

competition in the form of discriminatory practices against certain business 

actors. The scope of prohibition of activities regulated by Article 19 letter d 

covers the practice of discrimination carried out individually by business 

actors and activities carried out jointly with other business actors then any 

kinds of different treatment for certain business actors can be included in the 

scope of Article 19 letter d.  

Then, Article 22 of Law No. 5 Year 1999 states that "Business actors are 

prohibited from conspiring with other parties to regulate and / or determine the 

tender winner so that it can lead to unfair business competition.” The article 

considers the existence of tender conspiracy depends on two conditions, 

namely the parties must participate and agree on collusion activities together. 
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Participants as intended in Article 22 in terms of "third parties" are parties 

who do not have to be competitors of the first party and do not need to be 

business actors. This understanding has a broad impact, so it rises the 

interpretation that the ban on conspiracy is not only horizontal (between 

bidders) but also vertically (between the committee and the bidders). 

Furthermore, there are 3 (three) kinds of tender conspiracy, they are:
13

 

1. Tender conspiracy horizontally 

This conspiracy occurs between business actors and fellow business 

actors by creating false competition among bidders. 

2. Tender conspiracy vertically 

This conspiracy occurs between one or several business actors with the 

tender committee or the owner or employer. 

3. Vertical and horizontal tender conspiracy 

It is a conspiracy between the tender committee or the owner of the 

work with the business actor involving two or three parties related to 

the tender process. This form of conspiracy is a fictitious tender, 

whereby both the bidding committee of the employer, and the business 

actor conducts the tender process only administratively and is closed. 

Thus, the direct appointment above is categorized as a form of vertical 

conspiracy, meaning a conspiracy facilitated by the committee / tender 

implementer to win one of the tender participants without going through 

standard procedures that must be carried out based on the principle of fair 

business competition.  

Procurement of goods and/or services is a market that should be competed 

to obtain competitive and efficient goods or services. The direct appointment 

in the procurement by State Owned Enterprises is violating the provision of 
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Article 19 letter d and Article 22 of Law No. 5 of 1999 which cause negative 

impact because it can bring the adverse consequences, among others:
14

 

1. Create barrier to entry for other bidders who are more likely to win 

because both the goods / services offered are far better than the 

winning bidder determined from the conspiracy; 

2. Cause losses to the State because government procurement of goods / 

services uses government budgets; 

3. Cause immaterial losses, namely reduced market confidence, 

especially the public who know about the existence of the tender to the 

credibility of the government or government officials as the tender 

organizer (tender committee) 

In Article 50 letter a of the Business Competition Law there are exceptions 

to the stipulation of the provisions of the Business Competition Law, namely 

actions and or agreements that aim to implement the prevailing laws and 

regulations. If we look at the State-Owned Enterprises Ministry Regulation 

No. 5 of 2008 from the formal aspect, the regulation was formed by the 

Ministry of State Owned Enterprises based on: 

1. Law No. 40 of 2007 on Limited Liability Company; 

2. Law No. 19 of 2003 on State Owned Enterprises; 

3. Government Regulation No. 41 of 2003 on Delegation of Position, 

Duties and Authority of the Minister of Finance in Corporate 

Companies (Persero) Public Companies (Perum), and Company 

Services (Perjan) to the State Minister of State-Owned Enterprises 

4. President Regulation No. 45 of 2005 on Establishment, Supervision 

and Dissolution Management, State-Owned Enterprises 

Furthermore, Ministerial Regulation No. 15 of 2012 which was formed 

based on higher regulations such as Government Regulation No. 41 of 2003 
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and Government Regulation No. 45 of 2005 etc. which was became the 

reference for the Regulation of the Minister of State Owned Enterprises No. 

15 of 2012 did not explicitly mention the granting of authority that was not 

based on principle fair business competition. Considering there is a conflict or 

contradictory regulation between the State Owned Enterprises Ministerial 

Regulation No. PER-15 / MBU / 2012 with Law No. 5 of 1999 it can apply 

the legal principle of lex superior derogat legi inferiori, which means that if 

there is a conflict or contradiction between high and low legislation then the 

high one must take precedence.
15

  

In connection with the procurement system of goods / services within the 

State Owned Enterprises, the system of procurement of goods / services in the 

State Owned Enterprises environment is not categorized as excluded by 

Article 51 of Law No. 5 Year 1999.
16

 This is due to the fact that the 

procurement of goods / services does not include strategic industrial fields that 

require the Act as a basis for regulation, for example in the fields of mining, 

water resources, electricity, public transportation, plantations, ports, 

telecommunications, and so on. 

The Article 22 states that business actors are prohibited from conspiring 

with other parties to regulate and or determine the winner of the tender so that 

it can lead to unfair business competition. These decisions include, among 

others, several state-owned enterprises that conducted direct appointments in 

the field of procurement of goods/services, such as PT PERTAMINA direct 

appointed Landor to make new logo for PERTAMINA
17

, PT PLN (Central) 
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and Disjaya direct appointed PT Netway Utama in the field of procurement of 

CIS RISI
18

 and selling of two VLCC tanker ship of PT PERTAMINA
19

. 

In these three cases, Business Competition Supervisory Commission uses 

the rule of reason approach which in the decision dropped by Business 

Competition Supervisory Commission based on the violation of Article 19 

letter d and Article 22. The use of the rule of reason approach to decide those 

cases are correct based on two reasons. Firstly, that is the use of written 

sentences that “which can result in monopolistic practices and/or unfair 

business competition” refers to the rule of reason approach. Secondly, the 

impact caused by direct appointment of certain companies based on the 

provisions of State Owned Enterprises No. 5 of 2008 Regulation prohibits 

other business actors who provide the same goods/services to enter the market 

(barrier to entry) and competitive prices of the highest quality will not be 

realized.   

Based on the explanation above, direct appointment in practice is contrary 

to the Business Competition Law. From the aspect of material, direct 

appointment is violating the Article 19 letter d and Article 22 of Law No. 5 of 

1999. The direct appointment that held by State Owned Enterprises is form of 

unfair business competition practice that are discrimination and conspiracy. 

The direct appointment by State Owned Enterprises cause the barriers to entry 

which become the main reason that it is included in unfair business 

competition. So, based on the rule of reason approach, the direct appointment 

by State Owned Enterprises is proved that it causes the barriers to entry. So, 

this is one of forms of unfair business competition practice. 

G. CLOSING 

1. Conclusion 
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a. There are several differences in the provisions of the government 

procurement regulations of goods and/or services and the provision of 

goods and/or services by State Owned Enterprises regarding direct 

appointment. The difference is clearly seen in the direct appointment 

process by State Owned Enterprises because there is no qualification 

process for the invited service providers and there is no openness 

principle which is requires the procurement of goods and/or service to 

be followed by all goods and/or service providers which pass the 

qualification. 

b. Based on the explanation above, it can be concluded that direct 

appointment by State Owned Enterprises based on State Owned 

Enterprises Ministerial Regulation No. 5/MBU/2008 in conjunction 

with State Owned Enterprises Regulation No. 15/MBU/2012 

contradicts Article 19 letter d and Article 22 of Law No. 5 of 1999 

concerning Prohibition of Monopolistic Practices and Unfair Business 

Competition. Direct appointment is included in the form of vertical 

conspiracy, it means a conspiracy facilitated by the tender committee 

to make win one of the tender participants without going through 

standard procedures that must be carried out based on the principle of 

fair business competition. Both of these articles have the same effect, 

namely the barrier to entry, but the prohibited aspects are different 

where Article 22 prohibits conspiracy activities and Article 19 letter d 

prohibits discrimination caused by the conspiracy. Moreover, the 

regulations that become the basis of direct appointment cannot 

override the application of the Business Competition Law, this is due 

to the State Owned Enterprises Minister Regulation No. 5 /MBU/2008 

in conjunction with State Owned Enterprises Regulation No. 

15/MBU/2012 and Ministerial Circular No. SE-03/MBU.S/2009 which 

became the basis for direct appointment as the implementation of the 

synergy of State Owned Enterprises is not a regulation established to 



implement the provisions of the law. Thus, the exclusion requirement 

for the application of the Business Competition Law is not fulfilled. 

2. Recommendation 

a. State Owned Enterprises ministers should review more deeply in 

making regulations regarding procurement of goods and/or services in 

detail and comprehensively by considering the principles of business 

competition considering that there are many cases of discrimination 

and conspiracy entered the Business Competition Supervisory 

Commission in the procurement of goods and/or services. 

b. The government should revoke and redesign the procurement 

regulations for goods and/or services in the State-Owned Enterprises 

environment related to direct appointment in accordance with the 

principles of fair business competition and coordinate with other State 

ministries and institutions (including Business Competition 

Supervisory Commission) in drafting regulations related to 

procurement methods and services by State Owned Enterprises.  
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