CHAPTER TWO

LITERATURE REVIEW

1. The House of Representatives

The origin of the House of Representatives is the power to make a laws. The power of the
House of Representatives in formulating the law is inseparable from the classical doctrine of
separation of powers theory or better known in Indonesia as the theory of trias politica® Trias
politicatheory or separation of power theory inindonesiaare divided into 3, namely the executive
power as an institution that runs the law, the legislative power that function as legisative
ingtitutions, and judicial power as an institution of supervision.

Through out the New Order government there has never been alaw making from the House of
Representatives. All initiatives come from the Executive Body, the House of Representatives only
has the function to legalize the Act. The most prominent role of the House of Representatives in
1999- 2004 was the function of supervision of the executive while the role in the legidative and
budget functions had not been prominent. 2

Article 19 paragraph (1) of the 1945 Constitution of the House of Representatives shall be
elected by Genera Election and Article 67 of Law Number 27 of 2009 the House of
Representatives consists of political parties elected directly in the General Election. Article 68 of
Law Number 27 of 2009 The House of Representatives shall be a representative institutions of the

people domiciled as a state institution in Indonesia.
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Article 20 Paragraph (1) of the 1945 Constitution the House of Representatives holds the power
to makelaws. Article 20 A Paragraph (1) and Paragraph (2) the House of Representatives have the
functions of legidation, budgeting, and supervising functions. The House of Representatives have
the Right of Interpelation, the Right of Investigation and the Opinion Right. Article 21 of the 1945
Constitution the members of the House of Representatives have the right to propose a hills.

In the 1945 Constitution is explicitly stated that the state of indonesia is a state based on the
rule of law. In the state of law, that the law becomes the highest command in running a
government.® In the concept of trias politica which embraced by Indonesia the House of
Representatives as a legidative Institutions that serves to make laws and oversee the run of laws
by the government as an executive. The function of supervision can be said to run well if the House
of Representatives is more critical to government policies that are in accordance with the interests
of the people. Meanwhile, the function of legidlation can be said to run well if the legal products
made by the House of Representatives have been able to meet the aspirations and desires of the
society.*

The function of supervision of the House of Representatives is philosophically precisely in
order to supervising for executive power. The executive body has recently become a government
institution that has developed quite rapidly, especially in administrative law.®

2. TheRight of Investigation

Article 20 A Paragraph (2) of the 1945 Constitution explains that in performing its functions,

the House of Representatives has the right of Interpletation, the Right of Investigation, and Right
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of Opinion. The Right of Investigation is one of the rights possessed by the House of

Representatives in performing its functions as alegidative institutions.

Article 77 Paragraph (3) of Law Number 17 of 2014 concerning the legislative institutionsin
Indonesia explains that the Right of Investigation is the right of the House of Representatives to
conduct an investigation into a law and or government policy related to the important things,
strategic, and have wide impact for the life of society, nation, and state which is contrary with the

laws and regulations.

The term of investigation should not be used. Although the Right of Investigation is basically
derived from aforeign language that is anquette from French language which means investigation
but has been accepted as a political term in Indonesia. Use of the term the Right of Investigation
may lead to miss understanding. The Right of Investigation can be used as a fact-finding or to

formulate a policy by the House of Representatives. ©

Before the House of Representatives implemented the Right of Investigation first isto conduct
research on the purpose of implementation of the Right of Investigation and make a special

committee of the right of investigation.’

The Right of Investigation is one of the rights that can assist the functioning of the House of
Representatives in carrying out its legislative functions, but is often misused as an instrument to

cover up the errors of the House of Representatives itself. The Right of Investigation should be
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used wisely so it can be beneficial not only for the people of representatives but for the life of the

society.
3. The State I nstitutions

Indonesian state institutions are established under the 1945 Constitution, Laws, or by lower
regulations.? The state ingtitutions at the central level can be distinguished in three ingtitutional

levels:

1) Institutions established under the 1945 Constitution such as the President, the Vice
President, the People's Consultative Assembly, the House of Representatives, the
Regional Representative Council, the Supreme Audit Board, the Supreme Court, the

Constitutional Court, the Bank Central and the Judicia Commission;

2) Institutions established under laws such as the Attorney Genera's Office, the Bank
of Indonesia, the Genera Election Commission, the Corruption Eradication

Commission, the Indonesian Broadcasting Commission, the Ombudsman and others;

3) Ingtitutions established under Government Regulation or Presidential Regulation;

and Institutions established under the Ministerial Regulation.®

The position of the states institutions in the whole governmental structure in Indonesiaisin
between the governmental political sphere (supra-structure) in the upper side and the socio-

political sphere (infra-structure) in the lower side.1°
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This position reflects the main objective of their establishmentsto make bridging tool s between
the power of the societies and the power of the governments. These state institutions are not totally
separated from the main governmental institutions. The positions of the state institutions which
have not had clear independences become ambiguous in the whole governmental structure. This
fact causes the current development of these institutionsin Indonesia become irrelevant with their
roles in the governmental structure.

The birth of the independent institutions namely the Corruption Eradication Commission
because the earlier ingtitutions failed to create a sense of security for the people. Even the
legitimacy of state ingtitutions is questionable because of the many corrupt practices inherent in
the state institutions itself.'? The independent of the Corruption Eradication Commission has an
important role as the spearhead as a clean commission and has the function to clean up other state

ingtitutions and state apparatuses from the corruption acts.
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