CHAPTER 1V
FINDING AND DISCUSSION

1. The Effectiveness of the Endangered Animals Protection Under Indonesian Legal
Framework
a.  Brief History of Endangered Animals in Indonesia

Animal is a part of natural resources that is priceless, so its preservation
needs to be kept in order not to become extinct either due to natural factors or
human actions such as hunting, and trading. According to Article 1 Paragraph 5
of Law No. 5 of 1990 on the Conservation of Biological Natural Resources and
its Ecosystems, the animals are all types of natural resources that live on land, and
or in water, and or in the air that still have wild nature, either free living or those
maintained by humans. Wildlife is divided into 2 categories: protected wildlife
and unprotected wildlife. The protection of animals is generally aimed at
maintaining the animals in its habitat and avoiding their extinction and scarcity in
their natural habitat.

Based on Article 5 Paragraph 1 of the Government Regulation No. 7 of
1999 concerning Preservation of Plant and Animal Species, a species can be
classified as protected species if it has fulfilled three criteria: small number of
population, sharp decrease in the number of individuals in nature, and limited
roaming area.

Endangered is meant as no existence in the original species. The
endangered condition of a species is marked by the death of the last individual of
the species. A species is called in its extinction when the last member of this
species dies. Endangered occurs when no more creatures from the species can

breed and form a generation. A species is also in functionally endangered



condition when some of its members are alive but unable to reproduce, because of
its age, or there is only one sex.!

The endangered animals are increasingly more and very difficult to avoid
due to lack of attention from the Indonesian government. Many natural species or
wild species are critically endangered. The data from WWF show detail
endangered animals:?

1. The Sumatran Tiger (Panthera Tigris Sumatrae)?

Physical characteristics:

a)  The Sumatran tiger has a relatively small body compared to all tiger
sub-species living today.

b)  Adult males may be up to 60 cm tall and the length from head to foot
reaches 250 cm and weighs up to 140 kg. Female tigers have an
average length of 198 cm and weigh up to 91 kg.

¢)  Sumatran tiger skin color is the darkest of all tigers, ranging from

reddish yellow to dark orange.

In 2004, Sumatran tigers population in the wild were estimated just

only 400 heads. As main predators in the food chain, tigers maintain a

I Wikipedia, from world wide web: “Kepunahan”, available at (http://id.wikipedia.org/kepunahan.htm),
accessed on Monday ,July 24, 2017 at 2.36 p.m.

2 WWEF: “SPECIES”, available at (http://www.wwf.or.id/program/spesies/seaturtle/), accessed on Saturday, July
22,2017 at 8.00 a.m.

3 Ibid.
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population of wild prey under their control, so the balance between prey
and vegetation they eat can be maintained. The Sumatran tiger faces two
types of threats to survive: the loss of their habitat due to high rates of
deforestation and illegal trade where parts of their bodies are traded at high
prices on the black market for traditional medicines, jewelry, amulets and

decorations.* Sumatran tiger can only be found in Sumatra, Indonesia.

2. The Javan Rhinoceros (Rhinoceros Sondaicus Sondaicus)’

I Balai TNUK

Physical characteristics:

a)  Small horns about 25 cm long for a male rhinoceros while a female
rhino has only a small horn or none at all.

b)  Weight between 900-2300 kg, with a body length of 2 to 4 meters and
a height of 1.7 meters.

c)  Colored gray with uneven and spotted skin texture.

d)  Male rhino reaches adult stage after 10 years, while females at 5 to 7
years with a pregnancy period of 15 to 16 months.

e)  The top of her lips tapered to make it easier to take leaves and twigs.

4 Yoan Dinata, Jito Sugardjito, The Existence of Sumatran Tiger (Panthera Tigris Sumatrae Pocock, 1929) and
Their Prey in Different Forest Habitat Types in Kerinci Seblat National Park, Sumatra, Biodiversitas Volume 9,
No. 3, July 2008, downloaded on Tuesday, November 8, 2016.

3 Ibid.



The Javan Rhinoceros is one of the world's largest rare mammals on
the verge of endangered. Just 50 individuals are in the wild; this species is
classified as critically endangered in the IUCN Red List. Ujung Kulon
became the only remaining habitat for the Javan Rhinoceros. The
population of Javan Rhinoceros in Vietnam has been declared endanger.
Javan Rhinoceros status is protected since 1931 in Indonesia, which is
reinforced by Ujung Kulon determination in the southwest of Java Island as

a national park since 1992.

The Sumatran Orangutan (Pongo Abelii)®

Physical characteristics:

a)  Sumatran orangutans have long cheekbones on male orangutans.
b)  The body length is about 1.25 meters to 1.5 meters.
c)  The weight of female adult orangutan is about 30-50 kilograms, while

the males are about 50-90 kilograms.

d)  The fur is reddish brown.

There are 13 heads of orangutan population in Sumatra. Of these the

number is likely to be only three habitats that has about 500 individuals and

6 Ibid.



seven habitats consisting of 250 more individuals. Six of the seven
populations are estimated to lose 10-15% of their habitat due to
deforestation, so this population will decrease rapidly. Sumatran orangutan
population has decreased by 80%. In 1998 and 1999, period the rate of loss
was reported to reach as many as 1000 orangutans / year and they were
found in their ecosystems-- one of the largest forests in the northern part of
Sumatra. Currently the estimated population of Sumatran orangutans is only

about 6,500 heads.

Those animals categorized in WWF are animals that are currently under
controled by government and non-governmental organizations in the handling of
extinction of animals. There are some animals that have been reduced and also

experiencing extinction as shown in the following table:

The Endangered Animals in Indonesia:’

Name Number
Javan Rhinoceros (Rhinoceros Sondaicus) 35-45 Heads
Mahakam Pesut Fish (Orcaella Brevirostis) 50 Heads
The Leopard of Java (Panthera Pardus Melas) | 125 Heads
Sumatran Rhinoceros (Diderinochenus | 275 Heads
Sumantretis)

Sulawesi  Forest Turtle (Leucecupalon | 250 Heads

Yuwanoi)

Sumatran Tiger (Panthera Tigris Sumatrae) 400-500 Heads
Deer Bawean (Axis Kuhlii) 300 Heads
Sumatran Rhinoceros (Dicerorhinus | 100 Heads
Sumatrensis)

Beruk Mentawai Bokoi (Macaca Pagensis) 2.100-3.700

Heads

7 Ilmu Geografi: “Biogeografi Flora dan Fauna Asli Indonesia yang Terancam Punah”, available at
(http://ilmugeografi.com/biogeografi/flora-dan-fauna-asli-indonesia-yang-terancam-punah), accessed on
Thursday, July 27,2017 at 11.57 p.m.
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Sumatran elephants (Elephas Maximus | 2000-2700

Sumatranus) Heads

Green Peacock (Pavu Muticus) 800 Heads
Jalak Bali (Leucopsar Rothscildi) 39 Heads
Javan Eagle (Spizaetus Bartelsi) 250 Heads
Flores Eagle (Nisaetus Floris) 150-300 Heads

Tokhtor Sumatera of Birds (Carpococcyx |70-400 Heads
Viridis)

The Crow Banggai (Corvus Unicolor) 50-250 Heads
Cockatoo Birds (Cacatua Sulphurea) 7.000 Heads
Sumatran Orangutan (Pongo Abelii) 6.500 Heads
Kangaroo (Dendrolagus Mayri) 50 Heads

Endangered Animals Protection under Indonesian Law

The animals can be classified as a protected animals if it meets three
criteria: small number of its population, decline in the number of individuals in
nature and third, limited (endemic) disposal areas in accordance with the
provision of Article 5 Paragraph 1 the Government Regulation No. 7 of 1999 on
the Preservation of Plant and Animal Species. It is important to know how to
make it easier in determining the types of protected endangered species. The
endangered species can be prevented by establishing legal protection and
conservation of endangered species.

The effort to protect the endangered species from extinction was made by
the issuance of legislation, namely Law No. 5 of 1990 on the Conservation of
Biological Natural Resources and its Ecosystems. It is further followed by the
establishment of Government Regulation No. 13 of 1994 on Hunting of Wild
Animal, Government Regulation Number 18 of 1994 on Nature Tour Exploitation
in National Park Utilization Zone, Government Regulation No. 68 of 1998 on
Nature Tourism Exploitation in National Park Zones, Forest Parks Regulation

No. 7 of 1999 concerning Preservation of Flora and Fauna Species, and



Government Regulation Number 8 of 1999 on Utilization of Plant and Animal
Species. With the existence of those rules, law enforcement can be run more
effectively to protect the animals especially endangered animals.?

Meanwhile, to protect the endangered animals, conservation efforts were
made, based on Law No. 5 of 1990 on the Conservation of Biological Natural
Resources and its Ecosystems. Article 1 paragraph (2) states that "Conservation
of biological natural resources is the management of biological natural resources
which its utilization is wisely carried out wisely to ensure the sustainability of its
stocks while maintaining and enhancing the quality of its diversity and value".

Conservation is done through three activities: protection of life support
system, preservation of the diversity of plant and animal species and their
ecosystems, and the sustainable use of biological natural resources and their
ecosystem (Article 5 of Law No. 5 of 1990 on Conservation of Biological Natural
Resources and Ecosystems). To support the government's efforts, it is hoped that
the community will consciously protect and conserve the endangered species and
their natural habitat so that the extinction of endangered species does not occur.’
Although these factors can be analyzed and grouped, there were several causes of
extinction that arise. Below are some of the biggest factors causing animals in
endangered situation.!?

1.  Habitat Destruction
The world is slowly undergoing drastic changes that result the

habitats of living are changing.Natural changes tend to occur gradually; the

8 A.A. Istri Agung Kemala Dewi, “Upaya Pemerintah Melestarikan Keberadaan Satwa Langka yang Dilindungi
dari Kepunahan di Indonesia ”, Faculty of Law of Universitas Udayana, p. 4.

° Ibid.

10 Endangeredspecie: “Cause of Endangerment”, available at

(http://www.endangeredspecie.com/causes_of endangerment.htm), accessed on Saturday, July 22, 2017 at
11.00 a.m.
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effect caused on individual species. However, when changes occur there is
little or no time at all for individual species to react and adapt to new
circumstances. The results will be in the disasters, and for this reason, rapid
habitat loss is a major cause of endangered species.

The strongest attack in accelerating of these habitats is human
intervention. Almost every region of the world has been affected by human
activities, especially over the last few centuries. The disappearance of
microbes in soils that formerly support tropical forests, the extinction of
fish and water species in their habitats, and global climate change caused by
the release of greenhouse gases, are all as the results of human activities.!!

It would be difficult for an individual to be aware of the effects that
humans have on certain species. It is difficult to identify or predict human
influences on individual species and their habitats, especially during human
lifetime. It is very clear , however, that human activity has contributed to
harm the species. For example, although tropical forests may look as though
they are fertile, actually they are very vulnerable to destruction. This is
because the soil in which they grow are less nutrients. It may take many
centuries to re-grow for a forest that has been destroyed by humans, and
many of the world's animals and plants that live in forests are threatened. If
the rate continues, plant and animal species will be lost.

About 10 million species live on earth, and between 50% and 90% of
these are estimated to be in tropical forests. About twice the size of a
tropical field has disappeared. Deforestation resulted loss of 137 species of

plants, animals and insects every day. The disappearance of some species

' Ibid.



will also hamper the medicine of certain diseases. 25% of medicines in
Western countries come from plant species in tropical rainforests, where a
total of just 5% of rainforest plants have been studied by humans.'?
Introduction of Exotic Species!?

The original species are plants and animals that are a part of a specific
geographic region, and usually form part of a certain biological landscape
for a long time. They are also adapted to their local environment and the
presence of other native species in the same general habitat. The species are
introduced into new environments by human activities, either intentionally
or unintentionally. These interlopers are viewed by native species as foreign
elements. They may not cause obvious problems and may eventually be
perceived as natural as any native species in the habitat. However, exotic
species can also seriously disrupt delicate ecological balance and can
produce a number of unintended harmful consequences.

The unintended and dangerous consequences arose when the original
exotic species introduced were put into danger by preying on them. This
can change the natural habitat and lead to greater competition for food.
Species have been biologically introduced to the environment around the
world, and the most damaging effects occur on the islands. Insects, rats,
pigs, cats, and other species have been completely harmful and hundreds
caused of the endangered species over the past five centuries. Exotic

species are clearly considerable factor of endangered condition.

12 WALHI, 1995, Strategi Keanekaragaman Hayati Global, Jakarta, Gramedia Pustaka Utama, p. 7.
13 Endangeredspecie: “Cause of Endangerment”, available at
(http://www.endangeredspecie.com/causes_of endangerment.htm), accessed on Saturday, July 22, 2017 at 11

a.m.
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Excessive exploitation'*

The species that face excessive exploitation are the ones that can pose
a threat or even extinction based on the rate which the species is being used.
At the same time, when there are fewer people on Earth and more wildlife,
such exploitation had no significant effect on the total number of animals
and plants. Today there are more than six billion people in the world and
the situation is very different. As a result of the pressures of an ever-
increasing human population, many species of the animals and plants have
been reduced in large numbers and they will not last longer if humans
continue to kill them. Because of animal trade, many species continue to
suffer from high levels of exploitation. Even today, there is a demand for
some species in exploitation to serve as jewelry and made as traditional
medicines.'?
Other Factors'®

The disease, pollution, and limited distribution are other factors that
threaten various animal species. If a species has no natural protection
against a particular genetic pathogen, the introduced disease may have a
severe effect on that species. The original animals often send diseases
affecting wild populations, showing again how human activity lies at the
most dangerous root cause.

Pollution has a serious impact of terrestrial and aquatic species, and

the limited distribution is often a consequence of other threats; limited

14 Ibid.

I5YPTE: “Trade in Endangered Species ”, available at (http://www.ypte.org.uk/environmental/trade-in-
endangered-species/25), accessed on Saturday, July 22, 2017 at 1.00 p.m.

16 Op. Cit.
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populations in small areas due to habitat loss, for example, may be
disastrously affected by random factors.
c. Cases
In monitoring media coverage during in 2016 no more than 6 months,
World Wildlife Fund Indonesia (WWF) found 68 crimes against protected
animals. These actions include smuggling, trading and inclusion.!” There are
several cases of wildlife that became trade in 2016:!8
1)  Arrest of the Trader in Bantul, Yogyakarta
The wildlife trader in Bantul area of Yogyakarta was arrested on
February 7, 2016. During the operation, the team secured 13 green
peacocks, 1 honey bear, 2 bodo pythons, 1 javan langur, 1 black eagle and 1
binturong. The confiscated animals are currently guarantined in the Wildlife
Rescue Center (WRC) Yogyakarta
2)  Arrest of Tiger Skin Trader in Lubuklinggau, South Sumatra
The trade of wildlife is not only in living conditions. Dead conditions
and parts also have high economic value. On February 25, 2016, South
Sumatra Police team assisted by COP, Animals Indonesia and ZSL
prevented the tiger skin trade in Lubuklinggau South Sumatra. The team
arrested the merchant with evidence of a complete Sumatran tiger skin in
120 cm size and 4 kilograms of bone. The trader wraped it with plastic

inserted in the bag.

3)  Vet's Arrest in Semarang

17 RAPPLER: “Indonesia Rawan Perdagangan Hewan Ilegal”, available at
(http://www.rappler.com/indonesia/135510-indonesia-rawan-perdagangan-hewan-ilegal), accessed on Saturday,
July 22,2017 at 4.00 p.m.

18 Antara News: “Catatan Penanganan Kasus Perdagangan Satwa Liar”, available at

(http://www.antaranews.com/berita/604286/catatan-penanganan-kasus-perdagangan-satwa-liar-2016), accessed
on Thursday, July 21, 2017 at 9.a.m.
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4)

5)

Zoos for wildlife collection are not allowed to buy from unauthorized
sources. After the merchant arrest operation on February 7, 2016 in Bantul,
the case was developed and it was known that there was involvement in
Mangkang Semarang Zoo. Based on further investigation on the above
case, Hendrik, a man from Mangkang Zoo Semarang, was arrested. He
bought the animals that were protected namely bear honey and gold julang
to add the collection of animals in the zoo. The case of wildlife transactions

in this zoo tarnished the world of wildlife conservation of Indonesia.

Catching Orangutans Trader at Kampung Rambutan Terminal, East Jakarta
The Bareskrim Team of Police Headquarters assisted by COP,
Animals Indonesia and JAAN arrested orangutan trader at Kampung
Rambutan Terminal, East Jakarta. The trader from Lampung, are caught in
a taxi when they want to conduct transactions with evidence of 1 orangutan
baby. Currently the case is handled by Ditipiter Bareskrim Police

Headquarters.

Catching orangutan trader in Medan, North Sumatra

On July 26, 2016, traders were arrested on Jalan Puri no 106-222,
Kalurahan, Kotamaksum, Medan South District, Medan, North Sumatra by
Bareskrim Team of Police Headquarters, COP and Animals Indonesia. This
arrest is the largest catch in Indonesia for orangutan trafficking cases. The
team detained the trader along with 4 orangutan babies in sacks and cages
that were brought in cars. The merchant took the orangutans in the car to be

sent to Medan. When the trader stops in Medan, the Police Headquarters



6)

7)

8)

Bareskrim Team assisted by COP, Animals Indonesia and JAAN arrested
them at the location in Medan travel agent to Banda Aceh. The four
orangutans babies were taken to Sumatran Orangutan Conservation
Program (SOCP) to be undergone a rehabilitation and quarantine.
The Arrest of Lutung and Kukang in Surabaya

The joint team of Law Enforcement Ministry of Environment and
Forestry, Polres Wiyungan Surabaya, COP and Animals Indonesia arrested
Kukang and Lutung trader in Surabaya. The merchant is a large online
trader in East Java. He was arrested at his house with 3 Lutung and 4
Kukang on August 4, 2016. The trader got animals from hunters in
Banyuwangi, Jember, Situbondo and Probolinggo areas. He used Facebook
to sell the animals.
Catching of Animal Trader in Lamongan, East Java

On September 8, 2016, the trader was arrested in Lamongan, East
Java by a joint team of Lamongan Police, Law Enforcement Bureau of the
Ministry of Environment and Forestry, COP and Animals Indonesia. The
trader was the target of the team for 1.5 years. He advertised eagles,
kukang, jungle cats and lutung in several groups through online buying and
selling. When the raid was conducted, the team found 2 kukang and 1
lutung in his house. The trader is currently waiting for legal processing.
Catching Eagle Trader in Palembang, South Sumatra

The South Sumatra Police assisted by COP and Animals Indonesia
arrested eagle specialist in Palembang on October 7, 2016. This merchant
was observed to sell the animals through online. The team arrested trader in

H. Burlian Km 5, Palembang, South Sumatra with evidence of 2 brontok



eagle and 2 bondol eagle to be traded. The team brought merchant and

evidence to Polda South Sumatra for investigation and development.

The cases above have proven that the factors of the extinction of these
endangered species were the act of humans who trade the endangered
animals. Trading is one of the most prevalent cases in Indonesia. The hunt
is included in the factor of extinction of endangered species to meet the
public demand of illegal trade. The trading and hunting are still done by

irresponsible elements.

d.  The Effectiveness of Endangered Animals Protection under Indonesian Law

1)

Law No. 5 of 1990 on the Conservation of Biological Natural Resources and
its Ecosystems

Conservation of biological natural resources and its ecosystem is one of the
optimum forms of natural resource management for the realization of sustainable
people's prosperity.!?Recognizing that biodiversity is a gift from God and is a
resource for present and future generations, its long-term sustainability must be
ensured through adequate conservation treatment to ensure the sustainability of
the natural resources for the welfare of Indonesian. It should be stipulated that
these natural resources should be proportionally protected with sustainable use.
The conservation of biodiversity is a balance of protection to treatment where
sustainable use is still possible, so that its existence can be maintained and used

sustainably for the prosperity of society and future generations.?’

19 Andri Gunawan Wibisana, “Laporan Akhir Tim Analisis dan Evaluasi Hukum tentang Konservasi Sumber
Daya Alam Hayati dan Ekosistemnya”, Pusat Penelitian dan Pengembangan Sistem Hukum Nasional (Badan
Pembinaan Hukum Nasional Kementeriaan Hukum dan HAM Republik Indonesia), downloaded on Wednesday,
July 26, 2017 at 3.07 p.m, p. 3.

20 Ibid, p. 4



Therefore, the Law Number 5 of 1990 on Conservation of Biological
Resources and its Ecosystem is to cover a broad character and related to the
people of Indonesia, so the efforts to conserve biological natural resources and its
ecosystem are responsible of the government and the people of Indonesia.

Therefore, in the conservation of biologically natural resources and their
ecosystem, there were three conservation targets, namely:?!

a)  Ensure the maintenance of ecological processes that support the life system
for sustainable development and human being (protection of life support
systems);

b)  Ensure the preservation of types the diversity of genetic resources and their
ecosystem to support development, science and technology that enable the
fulfillment of human needs using biological resources for welfare
(preservation of germplasm resources);

c)  Control the utilization of natural resources to ensure its sustainability. The
effects of the wunfavorable application of science and technology,
harmonious use of land and the lack of optimal conservation targets; the
lands and the waters can lead to genetic erosion, pollution, and biodiversity

loss.

The purpose of Law No. 5 of 1990 on the Conservation of Biological
Natural Resources and Ecosystems is to protect animals and plants or species

from extinction or destruction which adhered by whole the community.

2) The Effectiveness of Law No. 5 of 1990 on the Conservation of Biological

Natural Resources and Its Ecosystems

21 See general provision of Law No. 5 Year 1990 on Conservation of Natural Resources and Ecosystems.



The Law No. 5 of 1990 on the Conservation of Natural Resources and
Ecosystems that has been regulated by Indonesian government have not run
properly. The cases have already illustrated and explained; the occurrence of
crimes from irresponsible elements of wildlife or endangered animals are still
rampant. To look at some of these cases, the government should review article by
article in Law No. 5 of 1990 on the Conservation of Biological Resources and

Ecosystems.

The Law can be analyzed from several articles mentioned in Law No. 5 of
1990 on the Conservation of Biological Resources and Ecosystems in order to
protect and also maintain the endangered species. There are still many

deficiencies and the content of some articles are unclear.

The article 4 of the Law No. 5/1990 on the Conservation of Biological
Natural Resources and Ecosystems states that the conservation of biological
natural resources and their ecosystems is the responsibility and obligation of the
government and the community. However, the greatest contents of this Act are
related to the dominance of government roles. The regulation on the role of the
community is given in Chapter IX Article 37 Paragraph 1 which states "The
participation of the people in conserving the living natural resources and their
ecosystem is directed and mobilized by the government through various effective
activities”. With this understanding, the participation is not genuinely public

participation but the mobilization of the government to the people.

The Government's role is immense in the conservation of biological natural
resources and its ecosystem. The Government establishes a particular area as the

area for the protection of the life-support system, establishes the archetypal



guidance of the protection area and the life-support system. The regulation
determines the protected areas used for the life support system, to regulates and
manages the land and entitlements in the protection and living buffer zones;
establish and manage natural reserve areas (nature reserves and wildlife reserves)
and nature conservation (national parks, forest parks and nature parks). With the
size of the Government's role, the space for indigenous people to conserve natural
resources is almost non-existent. The Law does not mention a single set of
indigenous peoples, although indigenous people in various places have

institutions, knowledge and experience of natural resource conservation.

Therefore, the rights of indigenous people do not have adequate place. The
Law even prefers to hand over the management of zoning zones of national parks,
forest parks and natural parks through the granting of concessions to

cooperatives, state-owned enterprises, private companies and individuals.

The Law No. 5 of 1990 on the Conservation of Biological Natural
Resources and its Ecosystems in Chapter XII of the Criminal Provisions Article
40 Paragraph 2 states "Anyone who intentionally violates the provisions referred
to in Article 21 Paragraph (1) and Paragraph (2) and Article 33 Paragraph (3)
shall be imprisoned with a maximum sentence of 5 (five) years and a maximum

fine of 100,000,000.00 rupiah (one hundred million rupiah).

Article 40 Paragraph 2 of the Law is very disproportionate or it is not in
accordance with the criminal acts committed by perpetrators. The perpetrators
just only threatend maximum 5 years imprisonment and a maximum fine of one
hundred million rupiah. It triggers violations against animals that lead to

extinction or scarcity. The reason is the income of perpetrators of crimes is very



high, but the sanctions are set very low and unbalanced with the income of
perpetrators of crimes against wildlife or endangered animals. Moreover, the
sanctions in that the chapter do not see how the impacts on wildlife or animals
become extinct if perpetrators perpetually perpetrate crimes against wildlife or

endangered animals.

2. The Obstacles of Enforcement the Indonesian Law on Endangered Animal
Protection.

The Law No. 5 of 1990 on the Conservation of Biological Natural Resources and
its Ecosystem is still a reference in the verdict of crimes against wildlife. Despite the
enactment of Law No. 5 of 1990 on the Conservation of Biological Natural Resources
and its Ecosystems, there are various factors that become the obstacles to wildlife
preservation, including reducing habitat and the rise of hunting or illegal trade. In the
increasing habitat of wild animals due to higher development may still be controlled by
changing the Law on spatial planning. To change the law, however, requires a long
process, while crimes against protected wildlife are increasing. The criminal sanction
provided by the Law No. 5 of 1990 on the Conservation of Biological Natural
Resources and its Ecosystems is a maximum of five years of imprisonment and a fine
of Rp100.000.000 (one hundred million). However, it does not make deterrent effect to
the perpetrators.??

The facts, in 2016 there were 52 cases found by law enforcement officers and the
WCU (Wildlife Crime Unit). Of the cases revealed, 90 percent continued to the court,
28 cases were in court, 19 cases up to verdicts, 4 cases under administrative sanctions

and 1 case was terminated due to lack of solid evidence. The issue explained by the

22 National Geographic: “Kesadaran Penegak Hukum untuk Melindungi satwa Nusantara”, available at
(http://mationalgeographic.co.id/berita/2017/02/kesadaran-penegak-hukum-untuk-melindungi-satwa-nusantara),
accessed on Friday, August 11,2017 at 2.27 a.m.
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WCU that the average sentence given to the perpetrator were 1 to 10 months in prison
and fine of between 11,000,000 million and 50,000,000 million. The WCU estimated
that 20 percent of the perpetrators will again commit the same crime, due to high profits
compared to the maximum penalty stipulated by the Act.?3

This is the biggest challenge for the Indonesian government as there are many
protected wildlife cases. One example is the sale of tiger skins in West Sumatra that
have reached the court. The case that has been recorded in the West Sumatera District
Court No. 111/Pid. B/2011/PN. PYK and High Court with No. 234/PID/2011/PT. PDG
and in the Supreme Court decision No. 2064 K/Pid. Sus/2012.2* The defendant named
Afandi has been sentenced by Payakumbuh City Court for commiting a criminal act of
intentionally stored, possessed, maintained, transported and traded the endangered
animals, where the Defendant performed the following chronology:

a.  Wednesday March 2, 2011 the defendant by phone was contacted by the seller
(the List of Searched People) offering or selling 1 (one) tiger skin for Rp
25.000.000,00 (twenty five million rupiah). Then on the next day, March 03,
2011, the defendant was again contacted by the seller to conduct a sale
transaction of 1 (one) tiger skin wrapped in a white plastic bag and after that it
was agreed by the Defendant to buy 1 (one) tiger skin for Rp 25.000.000,00
(twenty five million rupiah), and money has been paid in cash by the
defendant to the seller. After that the tiger skin being kept and put into the car.
Then the defendant arrived at his house in Tanjung Pauh Village, West
Payakumbuh District, Payakumbuh City and white plastic bag containing the

tiger skin is lowered from the car and put in the garage of the car. A few

2 Ibid.

24 Mahkamah Agung: “Direktori Putusan Mahkamah Agung Republik Indonesia Putusan No. 2064 K/Pid.
Sus/2012” available at (www.putusan.mahkamahagung.go.id), accessed on Thursday, August 10,2017 at 8.17

p.m.
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moments later the BKSDA members of West Sumatera came and arrested the
defendant, because he did not have permission from the authorities to have 1
(one) tiger skin which is part of protected animal in attachment of the
Government Regulation Number 7 Year 1999 on Preservation and Plant and

Animal Species.

The intentional act of the defendant is regulated and threatened with criminal
sanction in Article 21 Paragraph (2) letter b Jo Article 40 Paragraph (2) of the Law No.
5 of 1990 on the Conservation of Biological Natural Resources and its Ecosystems in
conjunction to the Government Regulation No. 7 of 1999 on the Preservation of Plant
and Animal Species.?

In the criminal prosecution provided by the Prosecutor or Public Prosecutor at the
Payakumbuh District Attorney dated 13 September 2011 the defendant:>6
1) Has been proven legally and convincingly guilty of a criminal offense

"intentionally maintaining, storing or owning the skin, body or other parts of the

animals protection or goods made from such parts" as stipulated and threatened

with penalties in Article 21 Paragraph (2) letter d in conjunction to Article 40

Paragraph (2) of the Law No. 5 of 1990 on Conservation of Biological Natural

Resources and its Ecosystems and in conjunction to the Government Regulation

No. 7 of 1999 concerning Preservation of Plant and Animal Species;

2) Imposed a penalty on the defendant in the form of imprisonment for 3 (three)
years minus during the defendant's temporary detention and a fine of Rp

3,000,000.00 (three billion rupiah) subsidies for 2 (two) months imprisonment;

25 Ibid.
26 Ibid.



3)

4)

Stated evidence in the form of:

a. 1 (one) of Sumatran Tiger skin

b. 1 (one) unit of Kijang Krista car with metallic silver blue with No. Pol BA
2599 MN along with STNK (Vehicle registration certificate)

c. 1 (one) of white plastic sack where Sumatran Tiger leather is stored

Determine the Defendant to pay a case fee of Rp 1,000 (one thousand rupiah).

The verdict of District Court of Payakumbuh No. 111/Pid. B/2011/PN. PYK

dated October 20, 201 1was completed as follows:

The defendant has been proven legally and convincingly guilty of a criminal

offense "intentionally have protected animal skin";

Criminalize the Defendant therefore by imprisonment for 2 (two) years and 4

(four) months and fine of Rp3,000,000.00 (three billion rupiahs) provided that if

the fine is not paid, it must replaced with imprisonment for 2 (two) months;

Determine the period of detention that the defendant has committed is deducted

entirely from the imposed penalty;

The stated evidence in the form of:

a. 1 (one) of Sumatran Tiger skin is taken by the state through the
Conservation Natural Resources Agency of West Sumatra Province

b. 1 (one) unit of Kijang Krista car with metallic silver blue with No. Pol BA
2599 MN along with STNK (Vehicle registration certificate)

C. 1 (one) of white plastic sack where Sumatran Tiger leather is stored

Determine the defendant to pay a case fee of Rp. 1.000 (one thousand rupiah).?’

27 Ibid.



The High Court of Padang No. 234/PID/ 2011/ PT. PDG. December 12, 2011

decided as follows:28

a.  Accepting an appeal request from the defendant and the Public Prosecutor;

b.  Fixed the verdict of Payakumbuh District Court No. 111/ Pid. B/ 2011/ PN. PYK
dated October 20, 2011 that the Court requested is only about the imposed
penalty which reads as follows:

1)  Stating the defendant has been proven legally and convincingly guilty of a
crime "wittingly possessing protected animal skin";

2)  Imposing the criminal sanction on the defendant therefore by imprisonment
for 1 (one) year;

3) Determine that the criminal need not be executed unless there is another
verdict from the Judge who has had a permanent strength, before the expiry
of 2 (two) years of probation;

4)  Ordered evidence in the form of:

a) 1 (one) of Sumatran tiger skin seized for the State through the Natural
Resources Conservation Agency of West Sumatra Province;

b) 1 (one) of car unit of Kijang Krista brand metallic silver blue color
with No. Pol BA 2599 MN along with STNK (Letter of Vehicle
Number) returned to the defendant; and

c) 1 (one) white sack where Sumatran Tiger's skin was stored for
destruction;

5)  To charge the defendant to pay the cost of the case in both the court level

for the appeal level of Rp 2,500.00 (two thousand five hundred rupiah);

28 Ibid.



In the deed of cassation appeal No. 02/Akta. Pid. K/2012/PN. PYK. made by
Public Prosecutor that on February 2, 2012 at the District Court Payakumbuh applied

for appeal against the decision of the High Court.?

Noting the memory of Cassation on February 15, 2012 from the Public
Prosecutor as the Cassation Appellant received by Clerk of Payakumbuh District Court
on February 15, 2012, that the High Court's decision has been notified to the
Prosecutor/Public Prosecutor on January 26, 2012 and the Public Prosecutor filed the
cassation petition on 02 February 2012 and the Cassation has been received by Clerk of

the Payakumbuh District Court on February 15, 2012.

The reasons were filed by the Cassation Appellant namely Prosecutor/ General
Attorney on the principal of the implementation of the rule of law which was not going

well, such as:30

1)  Not Applying Article 197 Paragraph (1) letter d, f Criminal Procedure Code

That the conseridation of Judge from the High Court of judgment in its
decision states "Considering, that after the High Court has studied carefully the
case filed and the decision of Payakumbuh District Court No. 111/Pid. B/2011/
PN. PYK dated October 20, 2011 and the appeal memories of the defendant dated
on November 03, 2011, the High Court concurred with the consideration of the
first judge who in his verdict stated that the defendant was found guilty of
committing the offense as charged to him and the consideration of the first judge
was taken over and taken into consideration by High Court itself shall adjudicate
the case at the appellate level, therefore the decision of the High Court shall not

punish the defendant for 1 (one) year imprisonment with a trial period of 2 (two)

2 Ibid.
30 Ibid.



2)

years and also in the absence of a fine, as in the criminal sanction charged to the
Defendant of imprisonment and a fine maximum Rp100,000,000.00 (one hundred
million rupiah).3!

In its consideration, the panel of judges of the High Court only considered
that there has been a clear choice of unfair treatment in law enforcement in the
case of buying and selling tiger skin, because in fact the bigger mistake was
commited by the seller not only charged to the defendant, so in the consideration
of the panel of Judges of the High Court there is no brief consideration of the
facts and circumstances and the reasons for the evidence obtained at the hearing
on which the Defendant is based and punishment of the Defendant.

Whereas in the Panel of Judges consideration of the High Court did not
contain any consideration concerning the incriminating circumstances that the
defendant did not support the government program in protecting or preserving
endangered species from extinction as consideration in Law No. 5 of 1990 on the
Conservation of Biological Natural Resources and Ecosystems. Whereas in the
absence of a brief consideration of the facts and circumstances of evidence and
incriminating circumstances in the decision of the High Court of Padang, the
verdict shall be declared null and void as intended in Article 197 Paragraph (2) of
the Criminal Procedure Code.

Mistakenly Consider the Facts of the Trial

Based on the facts revealed in court and based on the defendant's
recognition that there was an agreement between the defendant and the seller who
had contacted the defendant then offered of the tiger skin for Rp25.000.000,00

(twenty five million rupiah), so it can be seen that the defendant has since

31 Ibid.



beginning to know that his actions violate the law, because they have no rights
and permission from the authorities.??

The facts as well as the reasons in the District Court and the High Court
were not justified, because it did not consider matters that were legally relevant in
the case of the defendant's act of intentionally possessing a tiger skin belonging to
one of the protected species.

Judex Facti in imposing criminal sanctions for 1 (one) year with a
probation of 2 (two) years only based on the reason of criminal consideration
imposed by Judex Facti. From the reasons of Judex Facti will be null and void at
the Supreme Court level (onvoldoende gemotiveerd) because it was not based on
reasons of consideration, and also violates the provisions of Criminal Procedure
Code in Article 197 Paragraph 1 letter f concerning the circumstances or matters

that incriminate and relieve the Defendant as the basis for the imposition of law.

32 Ibid.



